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J* this ludicrous Age, when nothing that's 


ſerious is ever attended to, when the Dan» 
gers which our Country is manifeſtly ex- 
poſed to, are made the Subject of Ridicule, 
and when every Man laughs at the Misfortunes 
or Oppreſſions of his Neighbour, provided 
they be ſuch as do not immediately affect him- 
ſelf, I fear it is in vain to attempt to rouſe 
People out of that enchanting Fit of private In- 
dolence, and publick Diverſion, which they 
have been artfully thrown into, by thoſe who 
dare not themſelves, and are afraid that others 
ſhould refle& ſeriouſly upon ſome Parts of their 
late Conduct. However vain this Attempt 
may be with regard to publick Affairs, yet when 
any Doctrine is begun to be inculcated, which 
certainly will affect the private Circumſtances 
of every Man in the Kingdom, it cannot, I 
think, fail of commanding our Attention; and 
therefore, I hope, you will give your Atten- 
tion to the following REMarKs upon the 
Doctrine of late ſo induſtriouſly propagated, 
That a Jury are] * nothing but 5 
| 2 an 
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and therefore, ought always to return a SpzcraL 


VzRDicrt, when they think the Fact has been 
proved, but at the ſame Time think, that it is 
not ſuch a criminal Fact as is charged in the 
Indictment. | 

This Doctrine, if once eftabliſh*d, would 
root up that Fence which our Anceſtors have 
provided againſt the Oppreſſion of a malicious 
or corrupt Court of Juſtice, and is fo contrary 


to the Opinion of our beſt Lawyers, that I 


am ſurprized at its being countenanced by 
any Man of common Senſe, who pretends to 
common Honeſty. But as the Opinion of an 
anonymous Writer could not have any great 
Weight in ſuch a Caſe, I fhall give you 
the following Extracts from a Pamphlet, in- 
titled, The Enghiſhman's Right, by Sir John 
_ Hawles, Knight, Solicitor-General to the late 
King William“; which was wrote by way of 
Dialogue between a Lawyer and a Juryman. 
The Dialogue, after ſhewing the Antiquity 


of Juries, the Danger of departing from this 


Method of Trial, and the proper Buſineſs of the 
Judges upon every fuch Trial, aw thus: 
Jumman. But I have been told, That a Jury 
is only Judge of naked Matter of Fa#, and 
are not at all to take upon them to medale with, 
or regard Matter of Exe, but leave it wholly 
to the Court, 


Barriſter. Tis moſt true, Jurors are Judges 


of Matters of Fact, that is their proper Pro- 
vince, their chief Buſineſs; but yet not exclu- 


ding the Conſideration of Matter of Law, as it 


ariſes out of, or is complicated with, and in- 
fluences the Fact. For to fay, they are not at 
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ving their Verdicts, is not only a falſe Poſition, 
and contradicted by every Day's Experience; 
but alſo a very dangerous and pernicious one, 
tending to defeat the principal End of the Inſti- 


tution of Juries, and fo ſubtilly to andermine = 


that which was oo ſtrong to be batter 'd down. 
1. I is falſe: For though the Direction, as 
to Matter of Law feparately, may belong to the 
Judge, and the finding the Matter of Fact does 
peculiarly belong to the Jury ; yet muſt your 
Jury alſo apply Matter of Fa# and Law tope- 
ther ; and from their Conſideration of, and a 
right Judgment upon both, bring forth their 
Verdict: For do we not ſee in moſt General 
Iſſues, as upon Not Guilty, pleaded in Treſpaſs, 
Breach of the Peace, or Felony, though it be 
Matter in Law whether the Party be a 7 40 


ſer, a Breaker of the Peace, or a Felon ; yet the 


Jury do not find the Fa? of the Caſe by itſelf, 
leaving the Law to the Court ; but find the 
Party guilty, or not guilty generally, So as 
though they anſwer not to the Queſtion ſingly, 


what is Law, yet they determine the Law in 


all Matters where Iſſue is joined. So likewiſe, 
is it not every Day's Practice, that when Per- 
ſons are indicted for Murder, the Jury does not 
only find them guilty or not guilty, but many 
Times, upon hearing and weighing of Circum- 


ſtances, bring them in, either guilty of Murder, 
Manſlaughter, per Infortunium, or ſe Defenden- 
do, as they fee Cauſe, Now do they not herein 
complicately reſokve both Law and Fact? And 
to what End is it, that when any Perſon is pro- 
ſecuted upon any Stature, the Statute itſelf is 
uſually read to the Jurors, but only that they 


may 


all to meddle with, or have re to Law in gi- 


K K 7 ͤ PPP 


(6) 
may judge, whether or no the Matter be within 
that Statute ? But, to put the Buſineſs out of 
Doubt, we have the Suffrage of that Oracle of 
I aw, Littleton, who, in his Tenures, Se, 368. 
declares, That if a Fury will take upon them the 
Knowledge of the Law upon the Matter, they 
may. Which 1s agreed to, likewiſe by Coke in 
his Comment thereupon, And therefore it is 
falſe to ſay, That the Jury hath not Power, or 
doth not uſe frequently to apply the Fact to the 
Law ; and thence taking their Meaſures, judge 
of, and determine the Crime or Ie by their 
Verdict. 5 8 

2. As Juries have ever been veſted with ſuch 
Power by Law, ſo to exclude them from, or 
diſſeize them of the ſame, were utterly to defeat 
the End of their Inſtitution. For then, if a Per- 
ſon ſhould be indicted for doing any common 
innocent Act, if it be but clothed and diſguiſed 
in the Indictment with the Name of Treaſon. 
or ſome other high Crime, and proved by Wit- 
neſſes to have been done by him; the Jury, 
though ſatisfied in Conſcience, that the Fact is 
not any ſuch Offence as it is called ; yet becauſe 
(according to this fond Opinion) they have no 
Power to judge of Law, and the Fa# charged 
is fully proved, they ſhould, at this Rate, be 
bound to find him guzlty : And being ſo found, 
the Judge may pronounce Sentence againſt 
him; for he finds him a convicted Traitor, 
Se. by his Peers. And thus as a certain Phy- 
fician boaſted, That he had killed one of his 
Patients with the beſt Method in the World; ſo 
here ſhould we have an innocent Man hang'd, 
drawn, and quarter'd, and all according ts 


ak 
Jurym. 


r 
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- 
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1 
Jurym! God forbid that any ſuch Thing 
ſhould be practiſed; and indeed I do not very 
fully underſtand you, 7 25 

Barr, I do not ſay it ever hath been, and I 
hope it never ill be practiſed : But this I will 
ſay, that, according to this Doctrine, it may be; 
and conſequently Juries may thereby be render- 
ed rather a Snare, or Engine of Oppreſſion, 
than any Advantage or Guardian of our legal 
Liberties againſt arbitrary Injuſtice, and made 
mere Properties to do the Drudgery, and bear 
the Blame of unreaſonable Proſecutions. And 
ſince you ſeem ſo dull as not to perceive it, let 
vs put an imaginary Caſe, not in the leaſt to 
abet any Irreverence towards his Majeſty, but 
only to explain the Thing, and ſhew the Ab- 
ſurdneſs of this Opinion. Suppoſe then a 
Man ſhould be indicted, For that he is a falſe 
Traitor, not having the Fear of God before his 
Eyes, &c. did traiterouſly, preſumptuouſly, againſt 
his Allegiance, and with an Intent to affront his 
Majeſty's Perſon and Government, paſs by ſuch or 
ſuch a Royal Statue or Effigies with his Hat on 
his Head, to the great Contempt of his Majeſty 
ond his Authority, the evil Example of others, 
againſt the Peace, and his Majeſty's Crown and 
Dignity, Being hereupon arraigned, and ha- 
ving pleaded, Not Guilty, ſuppoſe that ſuffici- 
ent Evidence ſhould ſwear the Matter of Fact 


| laid in the Indictment, viz, That be did paſs by 


the Statue or Picture with his Hat on; now ima- 
gine yourſelf one of the Jury that were ſworn 
to try him, What would you do in the Mat- 

ter ? 
Jurym. Do! Why I ſhould be fatisfied in 
my Conſcience, that the Man had not herein 
; come 


committed any Crime; and ſo I would bring 
him in Not Guilty. 1 ” 

Barr, You ſpeak as any honeſt Man would 
do: But I hope you have not forgot the Point 
we were upon. Suppoſe therefore, when you 
thought to do thus, the Court, or one of your 
Brethren, ſhould take you up, and tell you, 
That it was out of your Power ſo to do: For 
look ye (faith he) my Maſters ! we Furymen are 
only to find Matter of Faft, which being fully 
proved, as in this Caſe before us it is, we muſt 
find the Party guilty: Whether the Thing be Trea- 
ſon or not, does not belong to us to inquire z it is 


ſaid ſo here, you ſee, in the Indiftment ; and let the 


Court look to that, they know beſt, we are not 
Judges of Law: Shall we meddle with Niceties 
and Punttilios, and go contrary to the Directions 
of the Court.? So perheps we ſhall bring ourſelves 
into a Pramunire (as they ſay) and perhaps never 
be ſuffered to be Jurymen again, No, no, the 
Matter of Fatt you ſee is proved, and that is our 
Buſineſs; we muſt go according to our Evidence, 


we camot do leſs : Truly it is ſomething hard, 
and I pity the poor Man, but we cannot help it, 


&c. After theſe notable Documents, What 
would you do? , 
Jurym. I ſhould not tell what to ſay to it: 
For I have heard ſeveral antient Jurymen ſpeak 
to the very ſame Effect, and thought they talk'd 
very wiſely. 5 | 
Barr. Well then, Would you conſent to bring 
in the Man guilty ?. 
Jumm. Truly, I ſhould be ſomewhat unwil- 
ling to do it; but I do not ſee which way it can 


be avoided, but that he my be found guilty of 


the Fact. 1 
Barr. 


a toe 


(9 
Barr. God keep every honeſt Body from ſuch 


Jurymen : Have you no more Regard to your 
Oath ? to your Conſcience ? to Juſtice ? to the 
Life of a Man ? . 

Jurym. Hold ! hold ! perhaps we would not 
bring him in Guiliy generally, but only guilty 
of the Fact, finding no more but guilty of paſ- 
fing by the Statue with his Hat on. 

Barr. This but poorly mends the Matter, 
and ſignifies little or nothing: For ſuch a find- 
ing hath generally been refuſed by the Court, 
as being no Yerdift ; though it is ſaid, it was 
lately allowed ſomewhere in a Caſe that required 
Favour, But ſuppoſe it were accepted, What 
do you intend ſhould become of the Priſoner ? 
Muſt not he be kept in Priſon *rill all the Judges 
are at Leiſure, and willing to meet and argue 
the Buſineſs ? Ought you not, and what Rea- 
lon can you give why you ſhould not abſolutely 
acquit and diſcharge him? Nay, I do aver, 
you are bound by your Or Hs to do it, by 
laying with your Mouths to the Court, what 
your Conſciences cannot but dictate to yourſelves, 
Nat Guilty : For, pray conſider, Are you not 
lworn, That you will well and truly try, and 
true Deliverance make? There is none of this 
Story of Matter of Fact, diſtinguiſh'd from 
Law in your Oath. But you are, well, that is, 
fully and truly, that is, impartially, to try the 
Priſoner. So that if upon your Conſciences, 
and the beſt of your Underſtanding, by what is 
proved againſt him, you find he 1s guilty of 
that Crime wherewith he ſtands charged, that 
Is, deſerving Death, or ſuch other Puniſhment 
3 the Law inflicts upon an Offence ſo denomi- 
nated ; then you are to ſay, he is Guilty. _ 
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6 
ift you are not ſatisfied, that either the A# he 
has committed was Treaſon, or other Crime, 
(though it be never ſo often called ſo) or that 
the Act itſelf, if it were fo criminal, was not 
done; then what remains but that you are to 
acquit him? For the End of Juries is to pre- 
ſerve Men from Oppreſſion, which may happen 
as well by 7mpo/ing or ruining them for that, as 
a Crime, which indeed 1s none, or, at leaſt, not 
ſuch, or ſo great, as is pretended ; as by charg- 
ing them with the Commiſſion of that, which, 
in Truth, was not committed, And how do you 
well and truly try, and true Deliverance make , | 
when indeed you do but deliver him up to | 
thers to be condemned, for that which your- | 
ſelves do not believe to be any Crime? 

Jurym. Well; but the ſuppoſed Caſe is a Caſe 
unſuippoſable. It is not to be imagin'd, that any 
ſuch Thing ſhould happen, nor to be thought 
that the Judges will condemn any Man, though 
brought in guilty by the Jury, if the Matter in 
itſelf be not fo criminal by Law. 

Barr. It is moſt true, I do not believe that 
ever that Caſe will happen. I put it in a Thing 
of apparent Abſurdity, that you might the more 
clearly obſerve the Unreaſonableneſs of this 
Doctrine; but withal, I muſt tell you, That it 
is not impoſſible that ſome other Caſes may 
really happen, of the ſame or the like Nature, 
though more fre and plauſible. And though 
we apprehend not, that during the Reign of 
his Mxeſty that now is, (whoſe Life God long 
preſerve) any Judges will be made that would 
lo wreſt the Law; yet what Security is there, 
but that ſome Succeſſors may not be ſo cautious 


in their Choice? And though our Benches of 
| Judica- 
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1 
Judicature be at preſent furniſhed with Gentle- 


men of great Integrity, yet there may one 
Day happen ſome Tręfflian, or Kinſman of 


 Empſon's, to get in, (tor what has been, may 


be) who, Empſon-like too, ſhall pretend it to 
be for his Maſter's Service, to increaſe the Num- 
ber of Criminals, that his Coffers may be #//ed 
with Fines and Forfeitures: And then ſuch 
Miſchiefs may ariſe. And Juries having upon 
Confidence parted with their juſt Privileges, 
ſhall hen, too late, ſtrive to re- aſſume them, 
when the Number of ill Precedents ſhall be 
vouched to enforce that as of Right, which in 
Truth was at firſt a Frog grounded on Ea/j- 
neſs and Ignorance. Had our wiſe and wary 
Anceſtors thought fit to depend fo far upon the 
contingent Honeſty of Judges, they needed not 
to have been ſo zealous to continue the Uſage 
of Juries. 8 

Furyn:, Yet till I have heard, chat in every 
Indictment, or Information, there is always 
lomething of Form or Law, and ſomething 
elſe of Fact; and it ſeems reaſonable, that the 
Jury ſhould not be bound up xicely to find every 
bormality therein expreſſed, or elie to acquit 
(perhaps) a notorious Criminal, But if they 
hind the eſſential Matter of the Crime, then 
they ought to find him guilty. 

Barr. You ſay true, and therefore muſt note, 
that there is a ide Difference to be made be- 
tween Words of Courſe, raiſed by Implication 
of Law, and efſentiat Words that either make, 
or really aggravate the Crime charged. The 
Law does ſuppoſe and imply every Treſpaſs, 
Breach of the Peace, every Felony, Murder, 
or Treaſon, to be done Ji & Armis, with 

B 3 Force 


and in others Ilenbane ſteeped in Aua Fortis, 
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Force and Arms, &c. Now, if a Perſon be in- 
dicted for Murder, by Poiſon, and the Matter 
proved, God forbid the Jury ſhould ſcruple | 
the finding him Guilty upon the Indictment, ” 
merely becauſe they do not find that Part of it, 
as to Force and Arms, proved. For that is 
implied as a neceſſary or allowable Fiction of 
Law. 

But on the other Side, when the Matter in 
Iſſue in itſelf, and taken as a naked Propoſition, 
is of ſuch a Nature, as no Action, Indictment, 


or Information will lie for it A ingly, but it 1 


worked up by ſpecial Aggravations into Matter | 
of Damage or Crime; as that it was done to 


ſcandalixe the Government, to raiſe Sedition, to 


offront Authority, or the like, or with ſuch or 
ſuch an evil Intent : It theſe Aggravations, or 
ſome overt Act to manifeſt ſuch ill Deſign or 


Intention, be not made out by Evidence, then 


ought the Jury to find the Party Not Guilty, 
Here the Author gives Part of a Sermon 


preached by Biſhop Latimer before Edward VI. 


which (according to the modern Method of 
Innuendo) a pliant Judge would certainly de- 
clare to be a falſe, ſcandalous, malicious, and 
ſeditious Libel againſt the Government, if the 
Jury ſhould fo far betray the Truſt repoſed i in 
them, as to leave it to his Judgment, by re- 
turning a ſpecial Verdict. 

A little after the Dialogue goes on thus : 

Jurym. This is a Matter well worthy the 
Conſideration of all Juries ; for indeed, I have 
often wondered to obſerve the Adverts in De- 
clarations, Indictments, and Informations in 
ſome Caſes to be harmleſs Vinegar and Pepper, 


Barr. 


| ( 13.) 
Barr. That may eaſily happen, where the 
Jury does not diſtinguiſh legal an Tran Wi 
from ſuch as conſtitute, or materially aggra- 
vate, the Crime; for if the Jury ſhall honeftly 
refuſe to find the latter in Caſes where there 
is not direct Proof of them, viz. That ſuch 


an Act was done Falſy, Scandalouſly, Maliciouſ- 


ly, with an Intent to raiſe Sedition, defame the 


Government, or the like, their Mouths are not 


to be ſtopt, nor their Conſciences ſatisfied with 
the Court's telling them You have nothing 
to do with that, it's only Matter of Form, or 
Matter of Law, you are only to examine the. 
Fact, whether he ſpoke ſuch Words, writ or ſold 


fuch a Book, or the lite: For, now if they 


ſhould ignorantly take this for an Anſwer, and 
bring in the Priſoner Guilty, though they mean 
and intend of the naked Fact or bare Act only; 

yet the Clerk recording it, demands a further 
Confirmation, ſaying to them, thus: Well, 
then, you ſay A. B. is Guilty of the Treſpaſs or 
Miſdemęanour in Manner and Form as be ſtands 
Indicted, and ſo you ſay all? To which the 


Foreman anſwers for himſelf and his Fellows, . 


Yes, Whereupon the Verdict is drawn up 
Juratores ſuper ſacramentum ſuum dicunt, &c. 
The Furors do ſay upon their Oaths, that A, B. 
malicionfly, in Contempt of the King and the Go- 
vernment, with an Intent to ſcandalize the Admi- 
nitration of Juſtice, and to bring the fame into 
Contempt, or to raiſe Sedition, &c, (as the Words 


before were laid) pate ſuch Words, publiſhed 
fuch a Book, or did ſuch an Act, againſt the Peace 
of our Lord the King, his Crown and Dignity. 


Thus a Verdict, ſo called in Law, quaſi ve- 
ritatis, becauſe it ought to be the Voice or Say- 


ing 
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ing of Truth itlelf, may become compoſed in 
its material Part of Falſhood, Thus twelve 
Men 1gnorantly drop into a Perjury, And will 
not every conſcientious Man tremble to pawn 
his Soul under the ſacred and dreadful Salemni- 


ty of an Oath, to atteſt and juſtify a Lye upon 


' Record to all Poſterity ? beſides the I/rong 
done to the Priſoner, who thereby perhaps 
comes to be hanged, (and fo the Jury in foro 
conſcientiæ are certainly guilty of his Murder ;) 
or at leaſt by Fine or Impriſoument, undone with 
all his Family, whoſe juſt Curſes will fall 


heavy on ſuch unjuſt Jurymen, and all their 


Poſterity, that againſt their Oaths and Duty oc- 


caſioned their cauſeleſs Miſery, And is all 


this, think you, nothing but a Matter of For- 
mality ? = 

 Jurym, Yes, really, a Matter of vaſt Im- 
portance and ſad Conſideration ; yet I think 
you charge the Miſchiefs done by. ſuch Pro- 


ceedings a little 700 heavy upon the Jurors : 


Alas, good Men! they mean no Harm, they do 
but follow the Directions of the Court; if any 


body ever happen to be to blame in ſuch Caſes, 


it muſt be the 28 

Barr. Yes, forſooth ! That's the Jurymens 
common Plea ;, but do you think it will hold 
good in the Court of Heaven? *T'ts not enough 


that we mean no Harm, but we muſt do none 


neither, eſpecially in Things of that Moment ; 
nor will Ignorance excuſe, where *tis affected, 
and where Duty obliges us to 7form ourſelves 
better, and where the Matter is ſo plain and 
eaſy to be underſtood. 1 | 
As for the Judges, they have a fairer Plea 
than you, and may quickly retu.n the w_ 
| ac 
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back upon the Jurors; for we, may they ſay, 


did nothing but our Duty, according to uſual 


Prattice, the Fury his. Peers had found the Fel- 
low Guilty upon their Oaths of ſuch an odious 
Crime, and attended with ſuch vile Preſumptions, 
and dangerous Circumſtances, They are Tudges, we 
took him as they preſented him to us, and accord- 


ing to our Duty pronounced the Sentence that the 


Law inflifts in ſuch Caſes, or ſet a Fine, or or- 
dered corporal Puniſhment upon him, which was 
very moderate, conſidering the Crime laid in the 
Indiftment or Information, and of which they had 
fo ſworn him Guilty; if he were innocent, or 
nt ſo bad as repreſented, let his Deftruttion lie 
upon the Fury, &c, At this Rate, if ever we 
ſhould have an unconſcionable Fudge, might he 
argue ; and thus the Guilt of the Blood or Ruin 
of an Innocent Man, when ' tis too late, ſhall 
be bandyed to and fro, and ſpuffled off from the 
Jury to the Judge, and from the Judge to the 
Jury, but really ficks faſt to both, but eſpecial- 
ly on the Jurors; becauſe the very End of 
their Inſtitution was to prevent all Dangers of 


ſuch Oppreſſion; and in every ſuch Cafe, they 
do not only wrong their own. Souls, and irre- 


parably injure a particular Perſon, but alſo 
baſely betray the Liberties of their Country in 


general; for as without their 24 Compliance 


and Act, no ſuch Miſchief can happen; ſo by 
it, ill Precedents are made, and the Plague is 
increaſed, honeſter Juries are diſbeartened or 
ſeduced by Cuſtom from their Duties, juſt Pri- 


vileges are loſt by Diſuſer, and perhaps within, 


a while ſome of themſelves may have an Hole 
pick'd in their Coats, and then they are tried 
by another Jury juſt as wiſe and honeſt, and ſo 

deſervedly 


Z (16) 3 
deſervedly come to ſmart under the ruinating 
Effects and Example of their own Folly and 
Injuſtice. Wh 


The Author afterwards ſhews, that no Jury 
can be puniſhed for giving their Verdict ac- 


cording to their Conſciences; and the beſt of 


their Judgment, on which Occaſion he cites 
the famous Caſe of Pen and Mead, in King 


Charles the Second's Reign, wherein the Jury 


at firſt brought in a Sort of ſpecial Verdict, 
which the Court would not receive, and there- 
upon they at laſt brought in the General Ver- 
dict, Not Guilty, which they ought to have 
done at firſt; for though the Fact had been 
fully proved, it was a Fact which the Jury did 
not think Criminal; however, an Attempt 


was made to impoſe a Fine upon them, which 


upon a ſolemn Hearing was over-ruled by the 
Court of Common Pleas. 

From all which it is evident, that however 
heinous a Fact may be repreſented by hard 
Words and artful Inuendoes in an Indictment 
or Information, the Jury may with Impunity, 
and ought in Conſcience to bring in the Gene- 
ral Verdict, Not Guilty, not only when they 


think the Fact has not been proved by ſufficient - 


Witneſſes, but alſo when they think the Fact 
is not ſuch a heinous criminal Fact as is charged 
in the Indictment or Information; and to ren- 
der this ſtill more clear, I ſhall ſuppoſe a Caſe 
which could not exiſt when this Author wrote: 
Suppoſe a Man ſhould be indicted upon the 


Statute 4 Ame,. Ch. 8. for having maliciouſly | 


and directly, by adviſed Speaking, affirmed 
that the Kings and Queens of this Realm, with 


Authority of Parliament, cannot by Laws limit 


the 


4 
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the Crown, and the Deſcent. thereof; and ſup- 


poſe there ſhould. be a full Proof of his having 
ſpoken ſuch Words, but no Proof of his having 
ſpoken them malicioufly and adviſzdly, Could 
a Jury bring ſuch a Man in, Guilty ? Could 
they in Conſcience bring in 4 1 pecial Verdict? 
If they did, and the Judge 


the Judge would be guilty of Oppreſſion ! and 
it the Man ſo unjuſtly found Guilty, ſhould 


die for Want, they would all be guilty of his 


Murder. 

Bur this of being acceſſory to the Ruin and 
Murder of an innocent Man, is not the only 
Crime; for by returning a ſpecial Verditt, when 
they ought to return he general Verdict, Not 
Guilty, they may be acceſſory to the Ruin or 
Murder of the Liberties of their Country; 


becauſe, ſhould this Doctrine, that Juries are 


Judges of nothing but merely the Fact, and 


no way concerned with the Queſtion, whether | 


the Fact proved be ſuch a Fact as is laid in the 
Indictment: I fay, ſhould this Doctrine be 
once eſtabliſhed, which it may be by repeated 
Precedents, no Man could be ſafe againſt the 
Reſentment of an angry Miniſter, who had got 
the Bench filled with ſuch Judges as would fol- 


low his Direction, which is not at all impoſſible, 


notwithſtanding the Clauſe in the Act of Set- 
tlement relating to our Judges, eſpecially if 
ſoch Miniſter ſhould have a Parliament at his 
Devotion, 

A laviſh Submiſſion to the Miniſterial Fiat 


would then be a Man's only Security; and 


Proſecutions for ſeditious Words or Libels 


"Ou: in this Country, as it was among the 


« CG Romans 


ould condemn 
him upon ſuch a Verdict, the Jury as well as 


I— — — 
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Romans after they had loſt their Liberties, be 
made the Rivet for this laviſh Submiſſion 
for, according to the Doctrines of our modern 
Lawyers, ſuch Proſecutions are here more dan- 
gerous, if poſſible, than they were at Rome, 
And Gentlemen muſt not imagine, that Prin- 
ters and Bookſellers are the only Perſons liable 
to Profecutions for ſeditious Libels, becauſe 
Writing, or Painting, as well as Printing, 
may be deemed a Libel, withour Regard to its 
being true or falſe, plain or ironical :- Nay, it 
is ſaid, that a Man may be indicted for having 
a Libel in his Houſe, In ſhort, the Doctrine 
of Libels has of late been rendered ſo vague 
and indeterminate by our Lawyers, that no 
Caution can ſecure aMan againſt a Proſecution, 
nor can he, however innocent, have any cer- 
tain Security againſt a Conviction, but that of 
a Jury*s exerting the Power that of Right be- 
longs to them, which is that of determining, 
by their general Verdict, the Law as well as the 
Fact in every ſuch Caſe ; and whatever Law- 
yers may ſay, no Man ſurely will, upon a Jury 
ſchear, that a Man is guilty. of publiſhing a 
falſe Libel, when it is notoriouſly known, that 
every Word of it is true, Iam, x0 


GE NTLEMEN, 
Your faithful Friend and Fellow-Citizen, 
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THE FOLLOWING 


LET 2. 


Is proper to be Read by all JuRYMEN. 


1 Nolumus Leges Anglia e 
SIR, | i 
T is an Engliſhman's peculiar Happineſs, that as he 

I is born to inherit his Lands, fo he is to inherit the 


Laws, which are his Birthright; and if he would keep 


the One, he muſt be careful to preſerve the Other, The 
Laws are the Palladium of Property ; they are the ſureſt 
Safeguard of our Lives, and the ſtrongeſt Fence to our 
Lands, All Law ts, or ought to be, Right Reaſon ; bur 


there ever was, and always will be, a Struggle between 


Mens Reaſon and their Paſſions, berween Law and Arbi- 
trary Power. The Laws of this Nation, as by a Com- 
pact with the Crown in the Magna Charta of this King» 


dom appear, do indeed defend and ſecure the Lives, Li- 


berties and Properties of the Subject, as far as human 
Prudence could deviſe. But the grand or principal Law 
of this Land, on which the Juitice of all the reſt de- 
pend, is that for trying all Diſputes and Differences be- 
tween Subject and Subject, and all Crimes againſt tl e 
Crown, per Pares, or by a Jury of twelve honeſt Men, 
of the ſame Rank and Degree with the Perſons diſputing 


or accuſed 3 who are to be elected without Prejudice of 


Party, and are bound by Oath to try ſuch Diſpute, Dif- 
ference or Crime, according to the beſt of their Under- 
{tandings, and to bring in according to their Conſciences 
an impartial Verdict. | 
Our Anceſtors were indeed ſo juſtly jealous of their 


| Liberties, and fo careful ro arm againſt any unjuſt Pre- 
ſecutions of the Crown, that they fixed Grand ſuries as 


an Advanced Guard, who were, before any Proſecution 
could be carried on, to find it Billa vera, that there was 


juſt Cauſe or Reaſon for it. But this grand Barrier of 
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Britiſh Liberty has been often bore down by Arbitrar 
Power, and Proſecutions carried on againſt the Subjec 
by Star-Chamber Informations. But though Proſecu- 
tions by Information are now become common, yet they 
are nevertheleſs a National Grievance, and a very great 
Encroachment upon our Laws and Liberties, and ſhould 
therefore teach us to be more vigilant and careful in 
keeping thoſe Rights whuch yet remain, Tho' Trials 
ßen Parcs, or by a jury of twelve honeſt Men, of equal 
Rank with the Perſon tried, is yet left us, and is indeed 
the great Law on which all our Lives, Liberties, and 
Properties depend, yer there has been lately a Doctrine 
inculcated that tends to deſtroy the very Uſe and Eſſence 
of them: That which Arbitrary Power cannot batter 
down, it may undermine. | | 3 
The Forms of Juries, as of Parliaments, have by long 
Uſage been render'd too ſacred to be attack d; but what 
does the Form of any thing avail without the Uſe ? 
As Hypocriſy in Religion is a great Affront and Mockery 
ot God, ſo good Forms kept up in any State, are, when 
_ to bad Uſes, a groſs Afflont and Mockery of the 
People. | | 
1 + has lately been by ſome confidently aſſerted, that 
Juries are not ſudges of Law, but of Fact only: What 
can be more falſe? What more injurious to the Subject? 
Or, What can tend more to overturn all our Laws and 
Liberties ? For if this pernicious Doctrine ſhould be al- 
low'd, Juries would be fo far from being a Security to 
the Subject, that they would be then a Snare; and that 
Which our Anceſtors intended as a Bulwark to defend 
o ir Lives and Properties, would become a ſtrong En- 
gine to batter them down; becauſe any Perſon might 
then be proſecuted for the moſt innocent Action; nay, 
indeed, for acting according to any Law of the Land, 
which Arbitrary Power did not like, and found gwity, 
and puniſh'd at the Pleaſure of the Court; for they 
. need only to charge ſuch Action in the Information to 
be ſeditious, traiterous, &. and then to prove the Fact, 
and the Jury muſt of Courſe bring him in guilty, if 
they axe not Judges of Law, but of Fact only. But 
thus wicked Doctrine, that tends to ſubvert all our Laws 
and Liberties, is not more contrary to Reaſon than 
Practice: For do not Juries, upon all Indictments for 
Murder, take upon themſelves to judge whether the 
| | „  Prifoner 
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Priſoner be guilty of Murder or Manſlaughter, and find 
accordingly ? When a Perſon is profecuted upon any 
Statute, is not ſuch Statute uſually read to the ſurors ? 
For what Reaſon ? But becauſe they ſhould judge whe- 
rher the Matter of the Perſon aceuſed be within' ſuch 
Statute or not. Are they not ac? bor of Law as 
well as Fact? Is not the Juror's Oath, That be will 
avell and truly try, and true Deliverance make, that is, 
that they will fully, truly and impartially try the Pri- 
ſoner, whether he be guilty of the Crime laid to his 
Charge or not, and according to their Conſciences eithet 
acquit or condemn him. In their Oath there is nothing 
of this new, unjuſt, and dangerous Diſtinction between 
Matter of Law and Matter of Fact, but they are ſworn 
to try the Priſoner impartially, and, according to the beſt 
of their Underſtandings, to bring him in gwlty or not 
guilty, The firſt Part of a Jury's Conſideration is in- 
deed, whether the Matter laid to the Charge of the Pri- 
ſoner be a Crime or not ; the ſecond, whether or no he 
committed it. If the Matter laid to the Charge of the 
Priſoner be not itſelf a Crime, how can any Jury, with- 


out breaking their Oaths, bring him in guilty of the 


Fact? Is it not the greateſt Abſurdity to ſay, that a 
Man is guilty of an innocent Action? Can Innocence 
be Guilt? Whenever a Jury bring in a Priſoner guilty 
of the Fact, yet not being convinced in their Conſciencey. 
of the Crime of it, leave that to the Court, it is com- 
monly call'd a Special Verdict; but the proper Appella- 
tion is indeed, Special Perjury, becauſe they do nor, ac- 
cording to their Oaths, well and truly try, and true Deli- 
verance male: For when a Jury are not convinced in 
their Conſciences, that both the Matter laid againſt the 
Priſoner be ſuch a Crime as mention'd in the Indictment 
and that he alſo committed it, they are bound by their 
Oaths to bring him in Not guilty. 
| juries ſhould indeed always conſider by what Method 
the Priſoner before them ſtands accuſed ; if he does not 
{tand there according to the common legal Manner by a 
Preſentment of a Grand Jury, bur by Information, the 
may then very reaſonably ſuſpect, that the Priſoner's 
Crime is not ſuch as it is call'd ; becauſe Proſecutions by 
Information are ſeldom brought, but when no Grand 
Jury will find the Bill; and therefore they ſhould in 
3uch Caſes always ſupply the Place of a Grand Jury, by 
| taking 


= 

taking upon themſelves to determine the Nature of the 
Crime, and not by an iniquitous Special Verdict caſt 
the Priſoner, as it were, into the Power of his Proſecu- 
tor. Juries are bound to ſee with their own Eyes, and 
not through the Opticks of the Bench ; nor are their 
Conſciences to be controlPd by the Court. 

There are Caſes indeed relating to Property, that 
often happen between Subject and Subject, which are 


more intricate, and require nice Diſtinctions; here the 
Judges muſt help the Jury to diſtinguiſh : But in all 


Criminal Caſes, between the Crown and Subject, the 
Crime of the Fact, as well as the Fact itſelf, ſhould al- 
ways be fully and clearly proved to the Satisfaction of 
the Conſciences of the Jury, or otherwiſe they cannot, 
without Perjury, but bring in the Priſoner Not Guilty. 

Lawyers often puzzle themſelves, and perplex others, 
with nice and ſubtle Diſtinctions about the true Meaning 
of Words; and I think they have differed in Opinion in 
no one more, than in the Word Libel. Some Lawyers will 
ſay, That a Libel may be either true or falſe; and that 
its Truth makes it rather more a Libel, than if it was 


falſe: But who was ever yet proſecuted for Writing or 


Publiſhing a Libel that was true? I believe no Perſon 
was ever yet proſecuted for a Libel, where the Word 
falſe was not expreily mentioned in the Indictment ; 
therefore it appears plain to me, that Falſehood muit 
be joined to Detamation, to make a Libel. 15 

That great Lawyer, my Lord Chief Juſtice Hor, 


ſays; That whoever afferts Things in Writing, muſt alſe, 


at his Peril, prove them to be true. > Fo 
If what a Man has wrote or publiſhed be Truth, with 
what Conſcience can a Jury bring him in guilty of wri- 


ting or publiſhing a f«//e Libel ? It is ſurely contrary to 


Right Reaſon, and therefore ſhould be ſo to Law too, to 
charge a Perſon with publiſhing a Livel that is falſe, 
and yet refuſe him the Liberty of proving it to be true; 
ſuch Refuſal cannot but be, to every honeſt Man's Con- 
ſcience, the ſtrongeſt Evidence of its Truth. Can Right 
Reaſon call Truh a Crime? if not, I hope the Laws of 
England never will. Miſerable indeed muſt be the State 
of that People, where writing Truth againſt Man, 1s 
accounted a Crime; but writing Falſehood againſt God, 
none. Vet I own, I diſcommend, nay, highly blame, 
tile writing of even Truth itſelf, if defamatory, when it 
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concerns only pri vate Perſons: But, if the Rights or 


Liberties of the Publick are any ways intereſted, Truth, 
and all the Trurh, however defamatory, ought always 


to be told; for otherwiſe, How could the Publick ever 


oppoſe any Oppreſlion at all? As, ſuppoſe a Man was, 
by Arbitrary Power, illegally impriſoned, and denied the 
common Relief of the Law; in ſuch Caſes, Would nor 
the Publick be highly concerned therein? for, Might 
not the ſame hard Treatment be every Man's Cale ? 
Should not therefore ſuch Man publickly complain 
thereof, and make his true Caſe known to others, that 
they might take proper Meaſures to prevent its being 


their own? © 


To make a Libel of any Writing, the Words of it 
ſhould not have a forced Meaning by Inuendo's, drawn 
from an Orator's fertile Brains, put upon them; but the 
Senſe of them ſhould be plain, clear, and obvious to 
every one; for otherwile, o great is the Lawyer's Arr, 


that he would wiredraw Treaton from the moſt ſacred 


Truth, and make a Libel of the Lord's Prayer: As for 
Inſtance, in theſe Words, For thine is the Kingdom; 
Oh, ſays Mr. Attorney, that is a treaſonable Expreſſion ; 
for by Inuendo, it is ſaying, the King hath no Right 
to the Crown. There are, indeed, no Words, which 
Lawyers cannot, by forced Conſtructions, torture into 
Treaſon ; Jurymen may therefore well ſmile, when they 
ſee thoſe learned and eloquent Gentlemen take ſuch Pains 
to perfuade them, that ſuch Words carry a very dif- 
ferent Senſe from what their own Reaſon plainly tells 
them, | | $4 

Publick Grievances can never be redreſſed but by 
publick Complaints; and they cannot well be made 
without the Preſs: Now, if publick Oppreſſions cannot 


poſſibly be removed without publick complaining ; and, 


if ſuch Complaints, though ever ſo juſt and true, ſhould 
be deemed Libels againſt thoſe who cauſe them, Would 
not the Rights and Liberties of the Publick be in a fine 


Situation? Our Laws would be then Delufjuns, our 


Rights but Shadows, and our Liberties a Dream, To 
ſecure the Lives, Liberties and Properties of the Subject 


from all ſuch Oppreſſions, is the ſole End or Intention 


of Juries ; and while they act according to their Oaths, 
they will be a ſufficiept Guard againſt them. 


There 
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There is a noble Inſtance of the Firmneſs and Into 
grity of a Jury, lately publiſhed in the Caſe of Fehr 


Pieter Zenger, Printer, at New York; who was proſe- 
cured, by Information, for publiſhing a falſe Libel againſt ' 


the Governor. Mr. Hamilton, the Priſoner's Council, 
Juitly and bravely owned his Client's publiſhing it, but 
inſiſted, it was not falſe ; and would have produced 
Witneſſes to have proved its Truth, but was denied by 
the Court. In this Cauſe every Artifice of Arbitrary 
Power was uſed; and the Judges plainly ſhewed, that 
they ſat there only during the Governor's Pleaſure: Yet, 
notwithſtanding all the partial Influence of Power, and 
baſe Direction of the Bench, the Jury, to their immor- 
tal Honour, acquitted the Priſoner, by bringing an their 
Verdict, Not Guilty, | : 
Since which we have had at Home, at the Trial of 


Mr. Owen, for publiſhing 'the Caſe of Mr. Murray, a 


more glorious Inſtance of tlie Wiſdom and conſcientious 


Firmneſs of a Jury; for though the Proſecution was 
carried on againit him at the Deſire of the Honourable 


Houſe of Commons, yet ſuch was the invincible Inte- 
grity of thoſe brave Gentlemen on the Jury, that, to 
the inexpreſſible Satisfaction of all honeſt Men, and trus 


Lovers of their Country, and to their own eternal Ho- 


nour, they acquitted him, by bringing in their Verdict, 
Not Guilty. 8 a 
When Juries thus act according to their Conſciences, 


and bravely refiſt the illegal Attempts of Arbitrary 


Power, they not only ſecure the Lives and Properties of 


their Fellow Subjects, but tranſmit their Names and 


Virtues to Poſterity, in the ſhining Records of eternal 
Fame. The Conſcience of a Jury is the ſupreme Lau, 
the Law of Right Reaſon; over which, no Rhetorick 


from the Bar, no Direction from the Bench, ſhould ever 


have the leaſt Sway or Influence. The Hearts of honeſt 
Men are the Temples of Truth; which no Intereſt can 
corrupt, no Power or Perſuaſion change: They Will 
ftand, like a Rock, firm and immoveable, againſt all 
the Waves of Corruption, or Winds of Arbitrary Power. 
J am, Sir, your humble Servant, 
|  Ba1iTANNICUS. 


